RESUMEN: En este ar tícu lo, el ob je ti vo es es ti mar de ma ne ra cohe ren te el pro ce di mien to de la re cien te Co mi sión Pre si den cial de Inda ga ción es ri lan que sa, y se apor ta una crí ti ca le gal sus tan ti va del con flic to de in te re ses que ha per ju di ca do a la Co mi sión. Pa la bras cla ve: Co mi sión de Inves ti ga ción, vio la cio nes de de re chos hu ma nos, fis cal gene ral es ri lan qués, con flic to de in te re ses, au dien cia jus ta. 
I. INTRODUCTION
The Pres i dent of the Dem o cratic So cial ist Re pub lic of Sri Lanka, His Excel lency Mahinda Rajapaksa, man dated the 2007 Pres i den tial Com mission of In quiry ("CoI"). 1 The cre ation of the CoI sig naled a shift in the cur rent gov ern ment's pol icy to wards the eth nic con flict that had plagued the Is land since the late 70's. In June 2009 how ever, the Gov ern ment of Sri Lanka did not re new the Com mis sion's man date, par tic u larly in light of the re cent calls for an in ter na tional in ves ti ga tion into the al leged commis sion of war crimes dur ing the mil i tary op er a tion against the Lib er ation Ti gers of Tamil Eelam (LTTE). 2 This pa per does not of fer the o ret i cal in sights into the mean ing and scope of the Com mis sion of In quiry or the best method to end im pu nity for in ter na tional crimes, 3 but rather in a more me nial way points to the in her ent con tra dic tions in the ef forts to end im pu nity within the Sri Lankan con flict, es pe cially with the ac qui es cence of the in ter na tional commu nity. The Com mis sion of In quiry set up by the Sri Lan kan Pres i dent, it will be ar gued, did not meet the fair hear ing thresh old es tab lished by the com mon law, 4 the Sri Lan kan ju ris pru dence and in ter na tional hu man rights law. Granted, the CoI is much more akin to a truth com mis sion, yet its im ple ment ing stat ute com pels it to act in a ju di cious man ner. The Com mis sion is bound to act in a ju di cious man ner, as set out by sec tion 9 of the Pres i den tial Com mis sions of In quiry Act and there fore the frame of fair hear ing is the op ti mal lens. 2 Ca na dian Broad cast ing Cor po ra tion (CBC), "Sri Lanka ends in quiry into rights abuses", on line: CBC http://www.cbc.ca/world/story/2009/06/16/srilanka-in quiry-huma n-rights016.html; Heilprin, John, Globe and Mail, "UN chief calls for war-crimes in ves tiga tion in Sri Lanka", on line:http://www.theglobeandmail.com/news/world/un-chief-call s-for-war-crimes-in ves ti ga tion-in-sri-lanka/article1172281/.
3 Ar ti cle 5, 6 and 7 of Rome Stat ute of the In ter na tional Crim i nal Court, 37 ILM 999, 1998. 4 In this re gard, at ten tion will be paid to Ca na dian and Brit ish case law.
lower courts. 10 Hu man rights or ga ni za tions of ten there fore take a crit i cal view of the CoI pro cess, den i grat ing it as lack ing in trans par ency and account abil ity. The re cent Com mis sion, sadly, was no dif fer ent. IIGEP was dis sat is fied with CoI on a num ber of key is sues: in cluding wit ness and vic tim pro tec tion, the in volve ment of the At tor ney General's Of fice (con flict of in ter est), lack of trans par ency and time li ness in the pro ceed ings. In this pa per, the aim is to co her ently as sess the pro cedure of the re cent CoI and to pro vide a sub stan tive le gal cri tique of the con flict of in ter est that trou bled the Com mis sion, which ul ti mately resulted in the with drawal of the IIGEP as the mon i tor ing body.
The first part of this pa per will set out the con tours of the Com mission and its me chan ics. The sec ond com po nent will ex am ine some of the main con ten tious is sues that im peded the true po ten tial of this en deavor. The role of the At tor ney Gen eral ("AG") will be ex am ined and the empow er ing mech a nisms will be set out. In con clu sion, a case for the ex istence of the ap par ent bias will be made, not be cause of the 'ac tual and legal' role of the AG, but be cause of the prac ti cal re al i ties of Sri Lanka.
II. PRESIDENTIAL COMMISSION OF INQUIRY
In No vem ber 2006, the Pres i dent ap pointed eight Com mis sion ers. 11 He au tho rized them to ob tain in for ma tion, in ves ti gate and in quire "into 16 in ci dents 12 of al leged se ri ous vi o la tions of hu man rights in Sri Lanka since 1 Au gust 2005" and to "ex am ine the ad e quacy and pro pri ety of the in ves ti ga tions al ready con ducted". 13 The pow ers of the Com mis sion are set out in sec tion 7 of the Com mis sion of In quiry Act. 14 Sec tion 7 (b) em pow ers the Com mis sion to ac quire ev i dence, ei ther oral or writ ten, and in do ing so to act sim i lar to that of a court of law.
The War rant is sued by the Pres i dent re quires the fi nal re port of the CoI to be for warded to the rel e vant au thor i ties, in clud ing "the At tor ney Gen eral, to ini ti ate nec es sary ac tion to im ple ment the rec om men da tions of the CoI in clud ing the in sti tu tion of crim i nal pro ceed ings". 15 The Pres ident, ad di tion ally, in vited eleven per sons of in ter na tional re pute to form the In ter na tional In de pend ent Group of Em i nent Per sons. 16 The IIGEP was called on to ob serve the work of the Com mis sion and to com ment on the trans par ency of the in ves ti ga tions and in qui ries, and to en sure confor mity with in ter na tional norms and stan dards.
Within the sched ule of the War rant, the Pres i dent iden ti fied six teen spe cific crimes and re quested the Com mis sion ers to pro vide rec om menda tions on: facts and cir cum stances per tain ing to each of the in ci dents; de scrip tions, na ture and back grounds of the vic tims and the cir cum - stances which may have led to or re sulted in the deaths and/or tor ture of those af fected; iden ti ties, de scrip tions and back grounds of per sons and groups of per sons, who are re spon si ble un der the ap pli ca ble laws and legal prin ci ples of Sri Lanka, for the com mis sion of deaths, in jury or physi cal harm to any per son dur ing, in the course of, or as a re sult of, any of the in ci dents in ves ti gated and in quired into by the Com mis sion of Inquiry; the rel e vant cir cum stances and pos si ble rea sons that may have influ enced or been rel e vant to the con duct of in ves ti ga tions, ex am ine and com ment on the na ture, pro pri ety and ef fi cacy of the in ves ti ga tions conducted into the in ci dents in ves ti gated and in quired into by the Com mission of In quiry; rec om mend mea sures that should be taken in ac cor dance with the laws of Sri Lanka against the per pe tra tors; rec om mend appropriate mea sures of rep a ra tions to be pro vided to the vic tims and nextof-kin. 17 Armed with this man date, the ap pointed Com mis sion ers then set up the Com mis sion through the Struc ture & Rules of Pro ce dure, adopted in Jan u ary 2007 in any way im pli cated or con cerned in the mat ter un der in quiry". 22 Signif i cantly, the Com mis sion has granted stand ing to some of the key govern men tal in sti tu tions and of fi cials im pli cated in the hear ings. For ex ample, in the ACF hear ing, the Com mis sion had granted stand ing to the Sri Lan kan Army and in the Trincomalee case, it has granted stand ing to the Spe cial Task Force of the Sri Lan kan Po lice. Sim i larly, the Com mis sion had granted stand ing to Civil So ci ety Mem bers (seven civil so ci ety members) 23 and to the vic tims.
The Com mis sion's rules of Pro ce dure ad di tion ally set out the method in which the in quiry will be un der taken. Rule 2.1 re quires the Secre tar iat to ad ver tise the ex is tence of the Com mis sion in the lo cal me dia and in form the pub lic to pro vide ev i dence to the Com mis sion. 24 Based on the in for ma tion that is re ceived, the Com mis sion then must de cide the best ap pro pri ate mea sure, and the Panel of In ves ti ga tors ought be uti lized to gather the in for ma tion. Fur ther more, Rule 2.4 en ables the Com mis sion to re ceive the re ports of the 16 crim i nal in ves ti ga tions into the 16 in cidents iden ti fied in the Sched ule to the Pres i dent's en abling man date, already con ducted by the In spec tor Gen eral of Po lice. 25 Based on these reports, the Com mis sion, ac cord ing to Rule 2.5 to 2.9 may call for fur ther ev i dence and con duct the man dated in quiry.
As of Au gust 30, 2008 (al most two years af ter its cre ation), the Commission had com menced its in quiry into two dif fer ent in ci dents: the kill ing of sev en teen (17) 25 Idem; rule 2.4 fur ther more out lines the con tents of the re port to be sub mit ted by the In spec tors Gen eral-the name of the in ves ti gat ing agency, iden ti ties of the in ves ti gators, syn op sis of the in ves ti ga tions con ducted, ma te rial col lected, ob ser va tions and comments of the in ves ti ga tors and cur rent sta tus of the in ves ti ga tions and ju di cial pro ceedings. 2006 . By June 2009, it had in ves ti gated seven of the 15 in ci dents; yet, sadly, the fi nal re port of the com mis sion has not been made pub lic.
III. CONFLICT OF INTEREST
The me chan ics of the Com mis sion of In quiry and its ob serv ing body il lus trate the com plex na ture of the en deavor en vi sioned by the Pres i dent of Sri Lanka. Yet one key as pect of the in quiry ren dered the whole en terprise ques tion able. Sec tion 3 of the Or ga ni za tional Struc ture and Rule of Pro ce dure en ables the Coun sel from the Of fi cial Bar to pro vide as sistance to the Com mis sion. 26 More cru cially, the Of fi cial Bar was comprised of of fi cers from the At tor ney Gen eral's Of fice (AG): a de part ment within a gov ern men tal min is try with its own en abling leg is la tion. These le gal of fi cers are to be ap pointed on the rec om men da tion of the At tor ney Gen eral by the Com mis sion to:
· as sist the Com mis sion in su per vis ing, guid ing and ad vis ing the con duct of in ves ti ga tions; · as sist the Com mis sion by pre sent ing ev i dence at Ses sions of Inquiry; · as sist the Com mis sion by ad vis ing on ques tions of law; · sug gest ing to the Com mis sion fur ther in ves ti ga tions and in qui ries to be con ducted; · and any other mat ters as signed to the Panel of Coun sel by the Commis sion. 27
The Com mis sion ad di tion ally in cludes Coun sel from the Un of fi cial Bar, through Sec tion 1.3A of the Struc ture and Rules of Pro ce dure. The Coun sel from the Un of fi cial Bar is ap pointed by the Com mis sion from a pool of prac tic ing at tor neys within Sri Lanka and these Coun sels per form such func tions as stip u lated by the Com mis sion. 28 Ob vi ously, the in sti tu tional 'hy brid' model cre ated in this in stance is rather pe cu liar and it has been sub ject to se vere crit i cisms. These claims SUJITH XAVIER 504 26 Ibi dem, Sec tion 3. 27 CoI Struc ture & Rules of Pro ce dure su pra note 24. 28 Idem. are steeped in one sim ple fact: the AG's of fice has been and ought to have been in volved in the pre vi ous crim i nal in ves ti ga tions of the 16 in cidents. 29 In its fi nal re port giv ing the rea sons for the ter mi na tion of its mission, IIGEP par tic u larly notes the in volve ment of the At tor ney Gen eral's De part ment. The re port de liv ers a de ci sive blow to the CoI's de ci sion to cre ate a hy brid sys tem:
An of fi cer (De puty So li ci tor-Ge ne ral) of the Attor ney Ge ne ral's De partment has ta ken a lea ding role in two of the four ca ses be fo re the Com mission so far, by way of ac ting as lead coun sel in the ques tio ning of the witnes ses. At the same time, the Attor ney Ge ne ral is the le gal ad vi ser to the Go vern ment and must pro tect the in te rests of the Go vern ment when actions by its or gans, in clu ding the po li ce and the ar med for ces, are ca lled into ques tion. 31 To note, the role of the Sri Lan kan AG's of fice is apo lit i cal, as in stituted by Stat ute and ju ris pru dence. How ever, prac ti cally speak ing, it is not. The fol low ing sec tion will set out the role of the AG in the cur rent sys tem and then will lay out the prac ti cal re al i ties, fo cus ing on the ACF case from Muttur. 
AG's offi ce wit hin the le gis la ti ve fra me work; Jekyll and Hyde 32
The Pres i dent of Sri Lanka, sub ject to the ap proval of the Con sti tutional Coun cil, 33 ap points the At tor ney Gen eral, and the sub se quent removal of the At tor ney Gen eral is also sub ject to leg is la tion, sim i lar to the re moval of judges. 34 The AG's pow ers are wide in scope; orig i nally, the office holder is the chief law of fi cer of the state with an in de pend ent depart ment. His tor i cally, the AG's role within the gov ern men tal ma chin ery has been frag mented; the 1978 Con sti tu tion and 17th Amend ment fur ther clar i fied the role. It is es sen tial to note that the AG's of fice is a neu tral body, with spe cific pow ers to safe guard pub lic in ter est. In the Land Reform Com mis sion vs. Grand Cen tral Lim ited, Chief Jus tice Samarakoon notes: "[AG] is the Chief Le gal Of fi cer and Ad viser to the State and thereby to the Sov er eign and is in that sense an of fi cer of the pub lic". 35 The At tor ney Gen eral's De part ment cur rently sits within the Min istry of Jus tice and Law Re form of Sri Lanka. 36 Ac cord ing to the Ministry's website, the AG's of fice is con cerned with the "in sti tu tion and de fense of civil ac tions for and on be half of the Re pub lic, Min is ters and Pub lic Offi cers and the in sti tu tion and con duct of crim i nal pro ceed ings for and on be half of the Re pub lic". 37 Broadly, the At tor ney Gen eral's pow ers are con ferred through Sec tion 77 and 134 of the Con sti tu tion of the Dem ocratic So cial ist Re pub lic of Sri Lanka, the Code of Crim i nal Pro ce dure ("CCP") and com mon law. The con sti tu tional pro vi sions al low the AG "the right to be heard in all pro ceed ings in the Su preme Court in re spect of con sti tu tional mat ters, of bills both or di nary and ur gent, of the in terpre ta tion of the con sti tu tional pro vi sions". 38 The CCP how ever, is more use ful for the cur rent anal y sis and de tails the pow ers of the AG within the crim i nal jus tice sys tem. In Part IX, Sup - ple men tary Pro vi sions, Sec tion 393 (1), out lines the pro ce dure to be followed by the At tor ney Gen eral. In par tic u lar sub sec tion 1(c) states: "in any case re ferred to him [AG] by a State De part ment in which he con siders that crim i nal pro ceed ings should be in sti tuted". 39 Sub sec tion 2 ad dition ally re quires the At tor ney Gen eral to pro vide ad vice, on his own accord or by the re quest of a State De part ment to pub lic of fi cers, of fi cers of the po lice and of fi cers in the cor po ra tion in any crim i nal mat ter of impor tance or dif fi culty. Fur ther, Sec tion 135 of the CCP sets out the condi tions nec es sary for the ini ti a tion of pros e cu tions for cer tain of fences. Therein it states that "any court shall not take cog ni zance" of any of fence ex cept with the pre vi ous sanc tion of the AG". 40 More in ter est ingly, once a po lice in ves ti ga tion has been con ducted (if the crime is cog ni za ble), then the AG's de part ment as part of the Gov ern ment ma chin ery must indict the ac cused be fore the Courts. 41 From the pre ced ing leg is la tive anal y sis, the AG's role in con duct ing in ves ti ga tions and in dict ing the ac cused is quite vis i ble. Ul ti mately, his role is in tri cate, and even though his role com mences upon the com pletion of the in ves ti ga tion, it is none the less part of the in ves ti ga tion. The AG does not have a role in di rect ing the in ves ti ga tions, but rather state of fi cers can seek the ad vice of the AG's of fice dur ing the in ves ti ga tion or the AG can pro vide ad vice on his own ac cord. 42 Sec tion 3 of the AG's re sponse to IIGEP state ment deals with this ap par ent con flict of in ter est; he sets out the rea sons why the con flict of in ter est ought not be a hur dle in ful fill ing the Com mis sion's man date. The At tor ney Gen eral re it er ated cer tain mat ters of 'fun da men tal im portance' as to the na ture of the Of fice of At tor ney Gen eral. He as serted that his of fice is not a po lit i cal in sti tu tion, but rather a stat u tory body ame nable to the ju di cial re view and fi nally stip u lates cat e gor i cally that his depart ment is not in volved in the crim i nal in ves ti ga tions but rather is engaged only on an ad vi sory level upon re quest. 43 Fur ther more, the AG clar i fied that the War rant cre at ing the Com mis sion did not give the Com - mis sion a man date over the role of the AG's of fice, and more im portantly dealt with con ducted in ves ti ga tions. For these rea sons, he was of the opin ion that the role of his Le gal Of fi cers in the CoI did not cre ate a con flict of in ter est and the set up is op ti mal as it com plies with the typ ical role of the AG. 44
Mul ti ple iden ti ties of the AG
The role of the AG as an im par tial en tity, which seeks to main tain the pub lic in ter est is a le gal fic tion. In re al ity (which is what IIGEP ought to have iden ti fied spe cif i cally in its state ment), 45 the AG's of fice is complicit in state spon sored hu man rights vi o la tions and at times goes out of its way to en sure that the state is not im pli cated. This is il lus trated in the case of the kill ing of the 17 aid work ers (ACF) in Muttur.
The Sri Lan kan Min is try of Jus tice, re ly ing on a de ci sion by the Judi cial Ser vice Com mis sion, in ter fered with the orig i nal in ves ti ga tion in the ACF Muttur case, headed by the Trincomale Mag is trate, Mr. Manickavasagar Ganesharajah. Iron i cally, the Mag is trate Ganesharajah was to de liver his ver dict from the in quest on the 5th of Sep tem ber 2006, but rather de liv ered the no tice that the case would be trans ferred to Mag istrate Jinadasa in Anuradhapura. The rea sons for the trans fer re quest by the Min is try are un known and spec u la tive. The Muttur Mag is trate al legedly would have im pli cated the mil i tary per son nel and other Sri Lan kan forces. 46 In this re gard, the AG's of fice, as part of the gov ern men tal ma chinery and more ex plic itly, as part of the Min is try of Jus tice, was im pli cated in the de lay and ces sa tion of the orig i nal in ves ti ga tion. Fur ther, the Attor ney Gen eral's Of fice al leg edly at tempted to dis suade wit nesses from pro vid ing ac cu rate ev i dence in the Welikade Mas sa cre, which was also the sub ject of a Pres i den tial Com mis sion of In quiry. 47 To il lus trate the com plic ity of the At tor ney Gen eral's Of fice in protect ing and or cov er ing up hu man rights vi o la tions by the Sri Lan kan forces, an other case work ing its way in the Sri Lan kan courts will suf fice as an ex am ple. In An thony Sathianathan vs. Su per in ten dent of Pris ons (and 6 oth ers), 48 the pe ti tioner was ar rested on De cem ber 5th 2005 by the Sri Lan kan Navy un der Emer gency Reg u la tion 49 and Pre ven tion of Terror ism Act, 50 along with his son, while set ting off on a fish ing ex pe dition. The pe ti tioner was then trans ferred to the Ter ror ist In ves ti ga tion De part ment (part of the Sri Lan kan Po lice force) on the 6th of De cem ber 2005, and was held in cus tody for three months. He was later pro duced be fore the Co lombo Mag is trate and had been in prison for the last 19 months, with out any charges be ing filed against him. The Petititioner's le gal coun sel filed a fun da men tal rights ap pli ca tion on Con sti tu tional grounds (as there is no jus ti fi ca tion for the ar rest and de ten tion) 51 and was able to force an in dict ment against the ac cused. 52 The fi nal in dictment filled by the AG is based on li cens ing per mits un der the Fish er ies Or di nance of Sri Lanka and is not re lated to any pro scribed ac tiv i ties under Emer gency Reg u la tion and Pre ven tion of Ter ror ism Act. In summary, the Pe ti tioner was ar rested un der ter ror ism re lated pro vi sions and is now be ing charged, af ter hav ing spent ap prox i mately two years in prison, for hav ing vi o lated gov ern men tal fish ing reg u la tions. More impor tantly the ground forces in the con flict zones ar rest and de tain 'suspected ter ror ists' un der the en abling reg u la tions and par lia men tary acts. Once these 'sus pected ter ror ists' are in cus tody, it is the role of the AG to en sure that they stay there, even if the charges are friv o lous. These two ex am ples il lus trate the con vo luted role of the AG as the ac tual re al ity, and not nec es sar ily grounded in the leg is la tive pro vi sions.
SUJITH XAVIER

IV. A FAIR HEARING?
The ex is tence of bias within any ad min is tra tive tri bu nal would render its de ci sion null and void; par tic u larly within com mon law ju ris dictions and the in ter na tional hu man rights re gime spear headed by the United Na tions. In this in stance, the el e ment of bias is ev i dent within the CoI be cause of the prac ti cal re al ity: the real role of the AG's of fice. The mixed (hy brid) model adopted by the Com mis sion is un law ful, both do mes ti cally and in ter na tion ally, which ul ti mately dis cred its its im portant work. The crux of this pa per will be ar tic u lated in this sec tion. The pre vi ous sec tions iden ti fied the 'ex is tence or mere ap pear ance of bias' within the very struc ture of the com mis sion, given the real role of the AG. From this launch ing point, this sec tion will then ar gue that the Commis sion, given it en abling stat u tory re quire ment to 'act in ju di cious manner' is not act ing ju di ciously and is con se quently en ter tain ing bias. The pa per ex am ines how com mon law ju ris dic tions (Can ada, United Kingdom) and the Sri Lan kan ju ris pru dence un der stand bias; then it will estab lish how the CoI does not meet these thresh olds es tab lished at law within the three dif fer ent ju ris dic tions given its duty to act in a ju di cious man ner. It will then set out the in ter na tional fair hear ing re quire ments that the CoI is bound by and will dem on strate how the AG's in volve ment ham pers its abil ity to sat isfy the in ter na tional hu man rights re quire ments that Sri Lanka is bound by. Im por tantly, the main the sis of this pa per is to dis play the con tra dic tions in hav ing the AG's of fice in volved in the CoI pro cess, which ul ti mately de notes the flawed ap proach to end ing impu nity.
Man da te of the Com mis sion and the exis ten ce of Bias
The orig i nal War rant is sued by the Pres i dent of Sri Lanka re quires that the Com mis sion in de pend ently and com pre hen sively con duct in vesti ga tions into the 16 in ci dents of se ri ous hu man rights vi o la tions (since Au gust 2005) and ex am ine the ad e quacy and pro pri ety of the in ves ti ga -tions con ducted by the State of fi cials. 54 Given the man date of the Commis sion, the in volve ment of the AG's of fice -even if one ac cepts it as be ing merely pe riph eral -taints the whole en ter prise as be ing bi ased. As noted in the pre vi ous anal y sis, the role of the AG's of fice within any inves ti ga tion in Sri Lanka is quite clear. The AG per forms an im por tant func tion: the de part ment ad vises the rel e vant State de part ments and then, once the in ves ti ga tions are com pleted, takes charge of the pros e cu tion of the al leged per pe tra tor (s) of the crime on be half of the Sri Lan kan State.
Not with stand ing, the Pres i dent of Sri Lanka, in a let ter dated Novem ber 2007 clar i fied his in ten tions and noted that the AG's Of fice ought not to be in cluded in the in ves ti ga tion. 55 This was in re sponse to the crit i cisms raised by IIGEP in its ear lier pub lic state ments. The Pres ident's let ter in ex pli ca bly was in tended to si lence the crit i cisms of the hybrid model adopted by the Com mis sion. This, how ever, does not re move the in her ent bias within the cur rent Com mis sion of In quiry.
Tra di tion ally, as in most com mon wealth states, com mon law rules of nat u ral jus tice pre vails and Sri Lanka is no dif fer ent, given its co lo nial past. 56 A key char ac ter is tic of a fair hear ing be fore any ju di cial body is that the "de ci sion-maker and the de ci sion-mak ing pro cess not proffer any un due pref er en tial treat ment or be driven by pre con ceived notions". 57 This is an im por tant as pect of any hear ing, not only for those that are be ing in ves ti gated but also for the gen eral pub lic's con fi dence in the pro ceed ings. The Com mis sion's in abil ity to ren der any de ci sion that would af fect any per son's le gal rights should not be jus ti fi ca tion; it must none the less act in a ju di cious man ner as it is deemed to be a ju di cial proceed ing. 58 The ap pli ca ble prin ci ples are that of in de pend ence, im par tiality and bias; it should be re it er ated that these prin ci ples are ap pli ca ble to the learned Com mis sion ers, and to those that the Com mis sion ers have cho sen to lead the in ves ti ga tion. As a side note, one of the par ties given stand ing (the Sri Lan kan Army) pre sented a mo tion against one of the Com mis sion ers for his in her ent bias; this re sulted in the sub se quent withdrawal of one of the Com mis sion ers based on these prin ci ples of law. 59 Clearly, the CoI must com ply with prin ci ples of nat u ral jus tice; these prin ci ples were not met through the in clu sion of the AG's of fice.
The Com mis sion as a qua si-ju di cial body
The en abling Stat ute, the Com mis sion of In quiry Act of 1948, in section 9 clearly en trenches the Com mis sion's duty to act in a ju di cious man ner. Sec tion 9 states, "and ev ery in quiry un der this Act shall be deemed to be a ju di cial pro ceed ing within the mean ing of the Pe nal Code". 60 Ju di cial pro ceed ing is how ever not de fined in the Pe nal Code, but rather the Code of Crim i nal Pro ce dure, where sec tion 2 states: "Ju dicial pro ceed ing means any pro ceed ing in the course of which ev i dence is or may be le gally taken". 61 Ad di tion ally, the en abling stat ute in sec tion 16 in cor po rates im por tant ten ets of the prin ci ples of nat u ral jus tice. Therein, the act pro vides those that are im pli cated, ei ther di rectly or in directly, to have the right to a fair hear ing by af ford ing them with rep re senta tion. The pro ceed ing of the CoI, there fore amounts to a ju di cial proceed ing and is sub ject to the prin ci ples of nat u ral jus tice.
Fur ther more, in Silva and Oth ers vs. Sadique and Oth ers, the Supreme Court of Sri Lanka ex am ined the is sue of whether Com mis sions set up un der the Com mis sion of In quiry Act 1948 are sub ject to re view by courts through sec tion 140 of the Sri Lan kan Con sti tu tion and are ame na ble to a Writ of Certorari. The de ci sion re veals an in ter est ing aspect of the CoI: the rec om men da tions made by the body are not sub ject to ju di cial re view as the de ci sions are not bind ing in na ture and lack legal au thor ity. How ever, in this in stance, the ques tion is not about the recom men da tions made by the CoI. Rather the ques tion turns on whether the CoI, in hav ing the AG's of fice as part of the of fi cial bar, is en ter tain - ing bias? In Silva, Jus tice Samarawickrema notes: "It ap pears to me that be fore any body can make a find ing that any per son re spon si ble for any of the mat ters the Com mis sion was re quired to in quire into and re port, it would be nec es sary that that body should give a fair hear ing". 62 The ar gu ment that the CoI is sub ject to the prin ci ples of nat u ral justice is clearly laid out at com mon law, in con junc tion with sec tion 9 of the en abling stat ute. Audi Alteram Partem is there fore an es sen tial as pect of a fair hear ing and more sub stan tively, since the CoI had de cided to estab lish the hy brid model, it is bound by this prin ci ple. The ques tion there fore turns on whether the CoI is able to ap ply the prin ci ples of nat ural jus tice, when the AG's of fice is spear head ing the ques tion ing of the wit ness, gath er ing ev i dence for ex am ple? Ob vi ously not, there have been nu mer ous ac counts of wit ness ha rass ment and in tim i da tion. 63 Fur thermore, the le gal coun sels are cur rent em ploy ees of the AG's of fice and there fore they are in ves ti gat ing their own ac tions and the ac tions of their col leagues within the de part ment and within the other State run de partments.
Ru les of na tu ral jus ti ce: com pa ra ti ve analy sis
Ac cord ing to the Ca na dian Su preme Court, "[I]mpartiality re fers to a state of mind or at ti tude of the tri bu nal in re la tion to the is sues and the par ties in a par tic u lar case. The word im par tial… con notes ab sence of bias, ac tual or per ceived". 64 The test for bias was for mu lated in an other Ca na dian Su preme Court case where Jus tice DeGrandpre states: "[w]hat would an in formed per son, view ing the mat ter re al is ti cally and prac tically -and hav ing thought the mat ter through-con clude[?]". 65 In the United King dom, Lord Hewart in R. vs. Sus sex Jus tice ex Parte Mc Carthy stated that "[A] a long line of cases shows that it is not merely of some im por tance but is of fun da men tal im por tance that jus tice should not be done, but should man i festly and un doubt edly be seen to be done". "Noth ing is to be done which cre ates even a sus pi cion that there has been an im proper in ter fer ence with the course of jus tice". 66 In the re cent years, the House of Lords re for mu lated the old test of real like li hood, real danger, rea son able sus pi cion and real pos si bil ity of bias into "whether the fair-minded and in formed ob server, hav ing con sid ered the facts, would con clude that there was a real pos si bil ity that the tri bu nal was bi ased". 67 In the Sri Lan kan con text, there are two rel e vant cases, which address this very is sue. In re. Ratnagopal, 68 the Court de ter mined an other Pres i den tial Com mis sion of In quiry to be bi ased (set up un der the Commis sion of In quiry Act of 1948 to in ves ti gate ir reg u lar i ties in gov ernment con tracts). Therein Jus tice T. S. Fernando states: "Would a rea sonable man, in all the cir cum stances of the case, be lieve that there was a real like li hood of the Com mis sioner be ing bi ased against him?". 69 Further, in Si mon vs. Com mis sioner of Na tional Hous ing, Jus tice Wimalaratne re it er ated the dic tum in Ratnagopal and elab o rated that "in our view, [the prin ci ple enun ci ated] would also ap ply to per sons com plain ing of bias on the part of a per son act ing in a quasi-ju di cial ca pac ity". 70 For in stance, the Lead Coun sel, in his ca pac ity of as sist ing the CoI, chooses the type of ev i dence and the wit ness to be in ter ro gated in the hear ing. In terms of the two cases re ferred to ear lier be fore the Com mission, the AG's nom i nees are lead ing the ques tion ing of wit nesses. Witnesses in clud ing high-rank ing po lice of fi cers and home guards 71 are ques tioned by the Lead Coun sel: the Lead Coun sel's of fice would have had con tact with those that con ducted the pre vi ous in ves ti ga tions. Surpris ingly, the ar gu ment that the pre vi ous re la tion ship that ex isted between these in di vid u als ceased once the CoI be gan its in ves ti ga tions is not a plau si ble re sponse. Ad di tion ally, by fol low ing the cur rent logic, there emerges a trend of bias. "An in formed per son, view ing the mat ter re al is ti cally and prac ti cally -and hav ing thought the mat ter through" would con clude the ex is tence of bias, whether real or not. One only needs to un der stand the role of the AG within the gov ern men tal ap pa ratus to de ci pher the close and real con nec tion be tween the said of fice and those that con ducted the orig i nal in ves ti ga tion.
Man da te of IIGEP and inter na tio nal norms
In the in vi ta tion to serve as a Mem ber of an In ter na tional In de pendent Group of Em i nent Per sons, Lalith Weeratunge, Sec re tary to the Presi dent sets out the terms of ref er ence of the IIGEP. 72 It is clear from the first re quire ment that the IIGEP mon i tors the work ings of the CoI "with the view to sat is fy ing that such in qui ries are con ducted in a trans par ent man ner and in ac cor dance with ba sic in ter na tional norms and stan dards per tain ing to in ves ti ga tions and in qui ries". 73 With this re quire ment, it is ob vi ous that IIGEP would have and ought to have raised the is sue of con flict of in ter est in terms of the par tic i pa tion of the AG's of fice in these pro ceed ings at the very in cep tion of its own in volve ment.
From an in ter na tional law stand point, the in volve ment of any govern men tal agency in a Com mis sion of In quiry, set up to in ves ti gate the ad e quacy of an in ves ti ga tion would seem con tra dic tory. The In ter national Cov e nant on Civil and Po lit i cal Rights (ICCPR) in ar ti cle 14 sets out the con tours of a fair pro ceed ing. 74 In Gen eral Com ment 32, the mon i tor ing body of ICCPR de lin eates the con tours of the Con ven tion and ar ti cle 14. 75 In para graph 18, the Hu man Rights Com mit tee notes that the "no tion of a tri bu nal in ar ti cle 14, para graph 1 des ig nates a body, re gard less of its de nom i na tion, that is es tab lished by law, is in de pend ent of the ex ec u tive and leg is la tive branches of gov ern ment or en joys in specific cases ju di cial in de pend ence in de cid ing le gal mat ters in proceedings that are ju di cial in na ture". 76 In light of this in ter pre ta tion, the au thor would ar gue that Com mis sion of In quiry as a body es tab lished by Pres ident through the War rant whose func tion is ju di cial in na ture lies within the ambit of the Con ven tion, which Sri Lanka is party to.
The CoI ought to have acted Con ven tion com pat i bly as it tried to fulfill its man date. Ar ti cle 14 stip u lates… "[e]veryone shall be en ti tled to a fair and pub lic hear ing by a com pe tent, in de pend ent and im par tial tri bunal". 77 The Com mit tee has noted that the re quire ment of com pe tence, inde pend ence and im par tial ity of a tri bu nal in the sense of ar ti cle 14, paragraph 1, is an ab so lute right that is not sub ject to any ex cep tion. The Com mit tee lays out the prin ci ple of im par tial ity in Karttunen vs. Fin land and states that "'Im par tial ity' of the court im plies that judges must not har bour pre con cep tions about the mat ter put be fore them, and that they must not act in ways that pro mote the in ter ests of one of the par ties". 78 Con se quently, the ar gu ment re gard ing the con flict of in ter est can be set out in the fol low ing man ner. The CoI, by us ing the AG's nom i nees in lead ing the in ter ro ga tion of the wit ness, par tic u larly in the ACF case, allowed it self to be prej u di cial to one party and is in some sense al lowed it self to har bour pre con cep tions. As noted above, the AG's role within the orig i nal in ves ti ga tions into these in ci dents are quite ev i dent and having the same of fi cials lead the ques tion ing of wit nesses un der mines the ve rac ity of the whole pro ject. Es sen tially, the AG's Of fi cer can at times lead the ques tion ing in such man ner as to de ter blame away from state of fi cials, in clud ing the AG's of fice. The in volve ment of the AG's of fice points to the pos si bil ity of the Com mis sion ers har bor ing pre con cep tions. The whole point that is be ing made here is whether the in ves ti ga tion that is be ing con ducted is fair and im par tial. In this in stance, the nuanced involve ment of the AG's of fice would sug gest that it was nei ther fair nor im par tial.
V. CONCLUSION
The aim of this pa per was to high light the im por tance of rule of law, par tic u larly when gov ern ments are un der tak ing strat e gies to end im pu - nity. Given the con flict type sit u a tion in Sri Lanka and the years of mass atroc i ties, the drive to wards ac count abil ity for the crimes com mit ted by both state and non-state ac tors were wel comed. None the less, the Commis sion of In quiry did not ful fill its in ter na tional ex pec ta tion. Nor did it live up to the prom ises made to the lo cal pop u la tion and the vic tims of the 16 in ci dents by both the Sri Lan kan gov ern ment and the in ter na tional com mu nity. As shown above, there are in her ent con tra dic tions within the CoI pro cess. By way of a con clu sion, this pa per has iden ti fied the process in sti tuted within the CoI and has re vealed that it is bi ased be cause of the in volve ment of the At tor ney Gen eral. The 'ap pear ance' and 'a real pos si bil ity' of bias are not al lowed within any ju di cious pro ceed ings both do mes ti cally and in ter na tion ally. There fore, the in volve ment of the AG within this pro cess is not al lowed given the CoI's stat u tory re quirement to act in a ju di cious man ner.
More broadly, the ex is tence of bias within the CoI speaks to what schol ars in the past have pointed to: the real lack of co her ency when inter na tional as pi ra tions are im ple mented in de vel op ing coun tries. 79 Even though there was a clear im pe tus to end im pu nity by the in ter na tional com mu nity, the re al ity on the ground does not re flect this drive. Thus the re sult ing re al ties of these in ter na tional as pi ra tions do not meet the ex isting le gal thresh old. The drive to en sure that those who com mit mass atroc i ties and the sub se quent pro ceed ings are not enough; the pro ceedings must stand up to do mes tic and in ter na tional pro ce dural requirements. If these pro ceed ings do not in cor po rate foun da tional do mes tic and in ter na tional le gal prin ci ples (for ex am ple the pro ce dural requirements), then they be come noth ing more than half-hearted at tempts to pla cate those af fected and sub se quently taints the moral fab ric of the desire to end im pu nity. The need to end im pu nity and the ac tual achieve ment of this goal should not be dis con nected. Far too of ten, the on-the-ground
